FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

January 30, 2004

OFFICE OF GENERAL COUNSEL
LITIGATION DIVISION

MarciaM. Waldron, Clerk

United States Court of Appeals
for the Third Circuit

2100 United States Courthouse

601 Market St.

Philadel phia, PA 19106-1790

Re: Prometheus Radio Project v. FCC, Nos. 03-3388, et al.
Dear Ms. Waldron:

This letter is submitted in response to the Court’ s direction to counsel, in your letter of Jan
uary 27, 2004, to file comments concerning the effect of recent legislation on the referenced
case. On January 23, 2004, the President signed into law the Consolidated Appropriations
Act, 2004, Pub. L. 108-199. Division B of that statute constitutes the Departments of Com
merce, Justice, and State, the Judiciary, and Related Agencies Appropriations Act, 2004.
Section 629 of Division B (copy attached) amends Section 202(c)(1)(b) of the Telecommun-
ications Act of 1996 to direct the FCC to modify its rules with respect to the national televi-
sion ownership limitation. In addition, the new statute modifies the biennial review require-
ment of the 1996 Act to a quadrennia review requirement and excepts from the quadrennial
review requirement “any rules relating to the 39 percent audience reach limitation in subsec-
tion (c)(1)(B).” We noted in our brief that this legidation was pending. See Resp. Br. at 17.

The Commission is thus under a statutory directive to modify the national television owner-
ship rule. Once the Commission has amended the rule, challenges pending before the Court
to the agency’ s action increasing the limit to 45% (see Resp. Br. at 96-100) will become
moot. See, e.g., PLMRS Narrowband Corp. v. FCC, 182 F.3d 995, 1002 (D.C.Cir. 1999)
(“Because the Third Report and Order superseded the portions of the Reconsideration
Orders, see 12 F.C.C.R. 10, 943, 16 [petitioners’] challenge to the Reconsideration Order is
moot.”). In light of this change in circumstances, the Court may prefer to streamline the oral
argument scheduled for February 11, 2004, by eliminating consideration of the national tele-
vision ownership rule.

Intervenor Capitol Broadcasting has sought to challenge the UHF discount rule, which isan
appendage to the national television ownership rule. We believe that the Court lacks juris-
diction over Capitol' s chalenge. Capitol has filed with the Commission a petition for recon
Sideration of the Report and Order on review in this case that raises the same issues it has
raised in its brief here. As discussed in our brief, the Court lacks jurisdiction over arguments
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raised by a party that has sought reconsideration of the same issues by the agency. In addi-
tion, as an intervenor, Capitol’ s arguments against the UHF discount are barred because no
petitioner has raised that issue. See Resp. Br. at 100-01. If the Court, however, is not pre-
pared to conclude that jurisdiction is lacking, it should hold the UHF discount issue in abey-
ance pending FCC action on Capitol’ s reconsideration petition. See Teledesic LLC v. FCC,
275 F.3d 75, 83 (D.C.Cir. 2001), citing Wrather-Alvarez Broadcasting, Inc. v. FCC, 248 F.
2d 646, 649 (D.C.Cir. 1957). In either event, we do not believe that it will be necessary for
the Court to hear oral argument on that aspect of this case.

Respectfully submitted,

Jacob M. Lewis
Associate Genera Counsel
Federal Communications Commission

Nancy C. Garrison

Attorney

United States Department of Justice
attachment

cc: certificate of service
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Media Access Project
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The News Corporation, Ltd.
1211 Avenue of the Americas
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Counsel for Fox Entertainment Group, et al.

Michael D. Fricklas

Viacom, Inc.

1515 Broadway

New York, NY 10036
Counsd for Viacom, Inc.

Angela J. Campbell *
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Ingtitute for Public Representation
Georgetown University Law Center
600 New Jersey Ave.,, NW
Washington, D. C. 20001

Counsel for Media Alliance, et al.

Samuel L. Spear *
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230 South Broad St. — Suite 1400
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Counsel for Prometheus Project
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The News Corporation, Ltd.
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Counsel for Fox Entertainment Group, et al.
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Counsel for Belo Corp.
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David P. Fleming *
Genera Counsel, Gannett Broadcasting
Gannett Co., Inc.
7650 Jones Branch Drive
McLean, VA 22107
Counsdl for Gannett Co., Inc.

John F. Sturm *
President
Newspaper Association of America
1921 Galows Rd. — Suite 600
Vienna, VA 22182-3900
Counsel for Newspaper Association
of America

David Honig *

Executive Director

Minority Media & Telecomm. Council

3636 16" St., NW — No. B-366

Washington, D. C. 20010
Counsel for Minority Media & Telecomm.
Council, et al.

CraneH. Kenney *
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435 N. Michigan Ave.
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Counsdl for Tribune Co.
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2550 M S, NW
Washington, D. C. 20037
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Glenn B. Manishin *
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America, et al.
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Rubin Winston Diercks Harris & Cooke LLP
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Washington, D. C. 20006
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Broadcasters, et al.

Dianne Smith
Capitol Broadcasting Co., Inc.
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Box 12000
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Counsal for Capitol Broadcasting Co., Inc.
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601 D. St., NW — Rm 10535
Washington, D. C. 20530
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C. Grey Pash, Jr.
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